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ABSTRACT

In this paper | shall attempt to provide a lingigistomparison between Arabic and English legalstdayout.
In the first part | shall deal with the macro-sture of these texts, pointing out similarities afiflerences, while in the

second part the aim will be to identify more langiagpecific matters.
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INTRODUCTION

As in any non-fiction piece of writing, legal textdlow a standard skeletal plan. Due to the largmber of texts
that can be referred to as legal, it would be tooasuming and perhaps repetitious to deal witlygks to investigate
their structure. | shall focus on the problem artbad translators, and indeed all readers, mayerieo with legal texts.
The features of layout in English legal texts citatt one of the problem areas expounded by Crymtal Davy
(1969; p. 213). The problem lies in the fact ttnat significance of some layout features may natelaelily understood by
the reader.

1.1 Macro-Structure
It is perhaps appropriate at this stage to ex@aactly what is meant by ‘layout’:

“Layout refers to the sketch or plan of the texphysical appearance. Basically, this relates to
paragraphing, indentation, and graphitic choicesiz.y capitalizing, italicizing, underlining and
bold-typing. On the other hand, these featuressmmetimes governed by language specific constraints
such as the standard of paragraphing and capitatjizin English.” (Farghal and Shunnaq 1992; pp.
205-206)

Whether it is a whole statute, a decree, a coultpran international treaty or a sales contraetie is always a
preamble which sets out the reason why the docustenild exist. There may be one or more reasousthese are often
listed in a point form starting with ‘whereas’, fther to’, ‘subject to’ or ‘pursuant to’ or similderms. Sometimes these
reasons may be in the form of a list of a list ohinite clauses which start with ‘noting that..'dcknowledging that...’
and so forth. All these points have to be treatedm@e whole paragraph connected with the initialmphrase in the
preamble. The meaning becomes complete only wherdth appears after these points, often precegaddortmanteau
type word such as ‘therefore’, ‘hereby’ and so What follows is usually a list of obligations orinlys to be done by
either party to the contract or agreement, or lgrgne if the document is a statute or an ordee. [@fiout of some legal
documents could also take a simpler form, withrthmes of the parties stated, together with theldeththe property or

service subject of the document, followed by tkedff obligation and things as stated.
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46 Fadl AHdsmail Ali Hamd

Maley (1994) sums up the physical organizationad$ as follows:

“The actual configuration of elements, both obliggt and optional, may vary ... and certain types of
statute have a specific generic structure, howeseme generalizations across the different types an
jurisdictions can be made. There is first pre-miaergiving long title, year and number, short eitl
preamble and an enacting formula. The body of thdute follows, divided into numbered sections,
subsections and paragraphs. Larger units may bel,ut® example, a definitions part or division,
followed by a substantive part and a procedural tpa@chedules are appended as end material.
Definitions may occur here as a schedule, if theyot constitute a separate part in the body ofAke
Some elements are optional, e.g. short title angiamble, division into parts, but the sequence of
elements is invariable”. (Maley 1994; p. 19)

Indentation in the legal texts is very important aould easily lead to problems in understandifgs 1S due to
the fact that a paragraph might lead to two or naiher possibilities and so forth. Capitalizatisnanother area which
could cause problems; example ‘according to the &énd ‘according to the Law’. The first refers teetnature of law in

general, while the second refers to the Law undasideration.

A comparison between several English and LebanedeEgyptian (Arabic) statues shows that the desorip
given above by Malery applies across all thesait&at While this practice is particularly apparenthe enabling decrees
in the case of Arabic statutes, Maley (1992; p. &4jes that the numbered and lettered paragraptstittite a typical
drafting practice also in all common law countrighis feather is more prominent in other legal doeats, namely
treaties and the like, in both English and Arakithough the latter may have been so as a resutieoinfluence of
translations of the former. Accordingly, a professil translator who has been exposed to statutéseoEnglish and
Arabic systems should normally have no difficulty providing meaningful and well structured tranisiatin either
direction. Undergraduate translation students avéssity level in Sudanese universities who haverbgiven relevant
section of various legal texts for translation ifmabic have in fact provided adequate translatidespite their limited

knowledge of legal language.

Results from a similar exercise reported by Farghal Shunnaq (1992), however, are not as encogyagitheir
study, 13 postgraduate translation students atdad@n university who were asked to translate ieldriNations legal text
seem to have committed mistakes stemming from thiire to understand the significance of the stadlstructure of the
document, despite their free access to referenoksbduring the test. Farghal and Shunnaq expldiwioasly correctly,
that layout features can be of significance in teet, i.e. their employment affects the meaningtioé text and,

consequently, they are relevant to the processaélating.

“This being the case, the translator should be aavaf the employment of significant layout feature i
technical texts in general and legal texts in partar. The failure to do so may affect both theesibn
and coherence of the text.” (1992; p. 206)

The UN text subject of Farghal and Shunnaq’s siadg fact one sentence that is 300 words longhdjes it is

appropriate to reproduce here a short passage whahs to have presented difficulty to studentheir study.
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Text 1.1 The General Assembly

Recalling its resolution 35/206N of 16 DecemberdL28avely concerned about the inhuman oppression

of millions of women and children under aparth@dmmending Noting the ...,
* Invites all government and ...;
* Encourages ... ; ...

In the study 10 out of the 13 examinees have fiteglppreciate the significance of the layout, asd ased many
full-stops in their translations, thus interruptitite structural and semantic flow of the text. Aciogly, rather than
making the first unnumbered points premises forrésslution itself, some of the translation exarasmbave transformed
them into a statement. In so doing, the aim oftéh& has collapsed, because the premises have bemmwolutions and
accordingly the resolutions themselves, which fellthe premises in the original English text, wolld lacking in
supporting material. Following is a sample of tlharainees’ translations of the first part of the uiment (1.1.A) followed

by an accurate translation as provided by FarghdlShunnaq (1.1.B).

Text 1.1.A

il U Sy slas 1l Lgili Ge i LS 1980 (IS (S olall 20685 a8 L ) 8 (A i Laled] Linan )"
" i pind] Sl allii i JEL Y] 5 ¢ Lasil] S Slal

[Black translation — The General Assembly referggaesolution No 35/206N of December 1980. ibals

expresses its grave concern about the inhuman spjame of women and children beneath apartheid, ...]

Text1.1.B

U g ¥1 o) ) I a5l 35, 198055 (58 16 o5 & sell G206/85 b LA )yl 3] dalel] Lmand] )"
" s aindl Jeadll b 5 NSLY) g o Laill Dl L]

[Back translation — The General Assembly, Recallisgresolution 35/206N dated 16 December 1980,
Gravely concerned about the inhuman oppressionilbbns of women and children under apartheid, ...]

It appears that examinees who were the subjecthisfstudy lacked more than just an appreciatiorthef
significance of the layout in this text. The worcher’ which has been literally translated into licato mean ‘beneath’
signifies a more acute problem that has to do Withr translating competency in general. The Aramcivalents of
‘under’ do not have the metaphoric sense conveyelthd English word, hence the meaningless ‘benaadntheid’ in the
above quotation. It is maintained that layout ofjish legal text is a very significant feather, imsnany cases constitutes
an essential framework for understandability. Layfeather, however, should not pose a level ofdliffy that cannot be

solved by properly trained translators.
1.1.1 Sentence Length

Another feather of English legal is the extraordynangth of sentences, be it in statutes or diéngal documents,
including international treaties (and the UN resiolulike the one quoted in 1.1.1 above). In thetfianglish statutes were
even more awkward — each section was presentedcastimuous and usually unpunctuated single seatamtlike the
present statute with the elaborate use of othectpation forms within the one sentence, accordingeénton (1975) the

retention of the one sentence section is direcgeable to institutional methods of interpretatisince lawyers believe
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that it is easier to construe a single sentence thaeries of sentences (elaborated by Maley 19925). There is,

therefore, less potential for uncertainty.

The length of the sentence quoted by Farghal amr&truin the preceding section is not unusual inliEmdegal
documents. Bhatia (1994; p. 141) gives another pl@msection 14A(1) of the Income Tax Act, 198hdsipore, which is
271 words in length, and which compares with therage 27.6 word-long sentence in written scientifimglish as
calculated by Barber (1962).

Currently produced English legal texts still seenalternate between the long sentence without pations and
the more normally punctuated sentence. This has fmemd to be the case even in powers of attorfibgre is, however,
a historical background for the Straits Settlemeefplains that bills, at one stage of their prditun; were engrossed

without punctuation on parchment,

“But as neither the marginal notes or the punctoatiappeared on the roll, they formed no part of the
Act. This practice was discontinued in 1849, siwbéch time the record of the statute is a copy tedn
on vellum by the Queen’s printer; and both marginates and punctuation now appear on the rolls of
Parliament”. (Maxwell 1883; pp.51-52).

The above examples should not be treated as extrelnguick glance at the Acts quoted earlier in i2veals
many sections that are between 100 and 200 wonds o investigate this feather in Arabic statutdsave conducted a
study on the Lebanese Act of Civil Proceedings.sTis shown a more liberal use of full-stops aceestions and
paragraphs. It has also been found the where ttezdd or numbered sub-paragraphs in the Englids tesually end in
commas or semi-colons, depending on the content sangtture of each sub-paragraph, the Arabic suagpaphs

invariably ended with a full stop. Thus ParagraBto9the Lebanese Act of Civil Proceeding readfolsws:
Text 1.2.A

gihio e 5 goleal] 5 Ciliiin U LN ) il 5 2SS V0 Gelall 5 Cilitin Y] LeSae LiiT — 93 50La"

Al el Gladl] 8 Ao Y Al aSlas e ]

O e iy I S Y S alsl) ullaalls Glallls 3] il s e .2

A possible translation of the quoted section is:

Text 3.2B

“Article 93. the Court of Appeal shall hear appeadgjainst appeal able orders and judgments

originating within its jurisdiction:
» From Courts of First Instance in civil and commatanatters.
» From executive departments and special committeddaards in matters stipulated by the Act.”

Apart from the full-stops at the end of the tow rm@red clauses, of note is that the prepositiontifrm the
guoted paragraph was left to occur at the beginafrepch numbered clause rather than being moved tie end of the

opening sentence, that is immediately after ‘judsdn’.
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The positioning of the first full stop in Text 3&.that is in Point 1) crests a flaw in the lingigsand legal sense.
This leads to a legal problem, because it would thean that the court of Appeal shall hear appfeata the Courts of
First Instance in civil and indeed uselessly, buismprobably unintentionally. One may be pardonedhink that

punctuation is probably not as relevant in Aralsigtas in English. The truth, however, lies elsewh
1.1.2 Punctuation as a Matter of Interpretation

In both English and Arabic legal environments, jildiciary is referred to as the highest authorifgt it seems
there are significant differences. In common lawrtaes judges resort to linguistic argumentatiorwhat appears to be
an effort to find a seemingly scientific and neljusstification for difficult decisions (Solan 1998. 11). Solan explains
that in many instances the linguistic argumentagibiner falls hopelessly flat or in seen as windirassing. Nevertheless,
courts and statutes in common law countries cafumattion effectively without judges capable of sessfully and
convincingly interpreting these statutes. Whendggufor instance, declares to the members of thethat they are the
judges of the facts while he or she judge of thwe, ey simply mean that they are in charge ofrpriting the law,
directly linguistically and indirectly based on peglents, a comma or a full-stop may and do deadesc When a judge
gives a decision or order verbally, they will haaleeady exhausted all possible counter-argumestdyr referred to in

text 2.7 above is a case in point.

“In given judgment, a judge could, of course, siyngeclare the principle of law which is applicalbte
the instant case. The principle of law is called ttation decided’ or reason for deciding. But coomim
law judges do not discharge their obligations smy, not only do they declare the law, they make
explicit the reasoning processes which have lethtteethat decision, the cases they have considéred,

analogies they have considered and rejected — iortsttheir individual ‘fullest examination’.
(Maley 1994; p. 43)

While statutes in common law countries have tothdied carefully and interpreted by judges to mailoe that
the flexibility and specificity of sections of tlaet have been fully considered, continental judgsswell as those in the
Arab countries whose legal systems have been sha@pedlarge extent on the European models) aregrdicgy to
Friedman (1975; p. 223) likely to be officials ahdreaucrats, and as such their decision-makingiisespondingly
restrained and frequently rigid in style and fornfatr continental judges it suffices to quote tlhwnber of the section
under which a particular offence fits without muahout analysis of the text of the law itself. Friegh's statement
appears to be too harshly set against judges eutis&lcommon law countries, for they too do enjaedain latitude of

freedom in interpreting statutes. The LebaneseoA&lvil Proceedings, for instance, stipulates mide 4 that

“A judge may not refrain from making judgment oe fretext of the vagueness or lack of provision ...
When a certain provision is ambiguous a judge shméirpret it in line with its intended purpose and

such that harmony between that provision and thergbrovision is assured”.

The above and similar provisions neverthelesstdagive judges in the Arabic and similar legal eamment the
same interpreting power afforded to justices in w@mm law countries. Accordingly, in the former stioa the question of
full-stops instead of semi-colons, for instancewt not mean a lot, not because of the judgesirmmetence or failure in

any way, but simply because their limited role dallew or require them to conduct comprehensivdyaigundertaken
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by their counterparts in the common law countngisere judges can also assume the role of linginsitsterpreting the

law.
1.1.3 The Nature of Punctuation in Arabic

The situation of the linkage system in Arabic dtié side to be chaotic, notwithstanding the manylies that
have dealt with this topic. Kharma (1985) stated #il classical Arabic writings are devoid of ptuation, while Shouby
(1951: p. 292) claims that the Arabs are charastdriby “general vagueness of thought” due to tle tizat modern
literary Arabic is constituted of “diffuse, undifntiated and rigid until and structures” (otheediin Sa’adeddine 1987;
p. 143). These remarks have apparently been matteeassumption that Arabic writing, both classeiadl modern, dose
not follow a systematic punctuation system. Sa'ditgdon the other hand, claims that these are sirppttial truths.
He makes the point that Arabic relies more heawitylinguistically-overt linkage system as opposedite Western
natationally-codified systems. He further suggektt criticism by researchers of Arabic linkageteys settled into a

deprecatory stance towards the Arabic languagealhare.

Despite the criticisms against Arabic punctuatioacfice and the defense by Sa'adeddin and otharslyp
motivated by nationalistic feelings, the fact ttet have to face is that the way punctuation is usédabic texts is erratic
to say the least. It appears that every writer asggstem to suit his or her own needs, or onewisiénfluenced by the
writer’s training. There are hardly two books inafic that follow identical systematic punctuatiates that are based on
linguistic analysis. Sa'adeddin is obviously cotrecstating that the Arabi¢s , 1.e. “and”, is equivalent to the comma in
English and that it was an obvious mistake for séwabic writers to adopt the comma instead. | sti@dd that, based on
an observation of Arabic writers in the past, ituwlebbe even worse to insért after the comma as some translators and
Western influenced writers level of uncertainty,ths writer wants to retain the Arablg but at the same time also
desires to emulate the English way or writing dngtuses the comma. Sa’adeddin’s defense of tHadNiakage system,
however, is too narrow and cannot be extended ptydp other linkage forms. Besides, it should embnerated us from
responsibility to produce balanced, coherent artsive text that are capable of being interpreted sound systematic
basis, especially when it comes to translatingllégé. It is admitted that judges in the Arab ctrsies may not concern
themselves with interpreting the law to the extehtteir counterparts do in common law countriest atutes are not
the only legal documents that affect the lives ebgle these days. In a world of international tesatvhich literally
regulate even the air we breathe, there is no extardeaving Arabic, which is United Nations laage, lagging behind
the other languages simply because some scholargainathat the existing linkage system is apprateri It seems,
however, that even in treaties among Arab counttiafters have elected to do away with punctuafidre following is

taken from the Arab Solidarity Accord-II
5340 JB7 sdleicl] il g€l (GlEil Gaall 238 plgiif S JoxF ol 135 Ladldi Ay G (e O pin pudie saol LalETY) ods Cnie 17
Ll gLl (5 4Lty (5 53 Y1 o sSad sileial) Lo pSad) (52n) g5 g U5 po Ades o Lidadily G5 ey oS el Sun A S sedall
oYL s/
Giteail) Gk LT ey L5 (o 5380 sy silaial) Jodll g SS 5 Do pal] Dy sl gL oS (6 g Ll5Y) sis o 5oy 2
) od8 Dol st o AeMansour 1965; p. 49l $ G/ (
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Although this accord is relatively new (1957), there no full-stops and only one comma in the fiestagraph,
which is positioned haphazardly. There are nodtdbs either in the cited passage or in the othar faragraphs cited by

Mansour but not reproduced here. As a matter dftfecsingle comma is the only punctuation toghi& whole text.

There is no justification for the almost complebsence of non-lexical linkage tools. Even classizating did
have punctuation, and classical work that is beapginted after much scrutiny usually dose congalnt of punctuation.
Nahjul Balagha[Peak of Eloquence], which is the collection afrsens, letters and saying of Imam Ali, is a caspdint.
The prose is peppered with commas and full-stopsiesof which are admittedly for rhetoric purpodmst in the main

they are there to serve q purpose not unlike tivatvhich they are used in English.

Modern Arabic writing is often flawed either becaus the excessive use of punctuation or the almmsiplete
lacked of it. This renders Arabic text either tsagmented and abrupt, or disorganized and vagusonme instances it
appears that users of Arabic utilize the commaerfall-stop only on the basis of the sentencetleng the ability to read
‘in one breath’. Obviously more accurate, systematies to apply punctuation should be followedt{ necessarily in

unison with the English punctuation system.

Before concluding my discussion of the importanéeponctuation, | shall here refer to a 1969 Caiifar
appellate court decisiodnderson v. state Farm Mutual Automobile Insura@oewhich was reported on in Solan (1993;

pp. 29-30). | shall quote a large portion of theechecause it will assist later in another discumssi

“The Anderson case involved a car owner’s lawsgidiast her insurance company. In an entertaining
fashion, the appellate court explained that Mrsdémson had left a California country fair, and had
driven off with a Mr. Larson in Mr. Larson’s carh& newly met couple arrived at a restaurant where
they spent several hours, after which time Mr. bargxcused himself to go to the restroom, never to
return. Mrs. Anderson, who had consumed only p&# eingle drink during this period, testified that
she left the restaurant and drove off in what $teugh was Mr. Larson’s car. It was not. Rathemyvés

Mr. Yacum’s Cadillac. While driving Mr. Yocum’s ¢avirs. Anderson was involved in an accident,
which damaged Mr. Yocum’s car. Mr. Yocum sued Mnslerson and won a judgment of about thirteen
thousand dollars. Mrs. Anderson tried to colleanfr State Farm, her own insurer, but the insurance

company coverage. She then sued State Farm.

In deciding the case, the court rallied on thedwling portion of Mrs. Anderson’s automobile insuran
policy:

Such insurance as is afforded by this policy ... watpect to the owned automobile applies to theofise
a non-owned automobile by the named insured .. amg other person or organization legally
responsible for use by the named insured .. ofiaaraobile not owned or hired by such other person o
organization provided such use is with the perroissif the owner or person in lawful possession of
such automobile.”

In this case, the court decided that Mrs. Andersas entitled to compensation from her insurance pzom,
State Farm. In handing down this judgment, the tctmok into account two matters, one of which wae tact that no

comma separates the second class of drivers aradatige starting with ‘provided’. The court reasbtigat the absence of
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any punctuation may be taken as evidence of tlemd®d linkage between the provided clause andetteng of the two

classes of drivers.
1.1.4 Other Layout Feathers

Other feather that may contribute to the comprebanand proper interpretation of statute and otbgal text
include the typographic styles and fonts now awdélen word processors in both English and AraBiold, italic and
underlining texts are increasingly becoming actésdio all practicing translators, and accordinghould not use any
difficulty. The only matter with has to be mentiahkere is the capitalization of specific thingsneaitter in English text
and the way Arabic translators have to deal witmthin this respect, we should bear in mind thanglish the capital
letter at word-beginning is calculated to achiepecHficity, a direct reference to an entity. Onbéestis deduced, other

lexical features of Arabic should adequately cdhersituation.
1.2 Micro-Structure

In order to develop a good understanding of thallégxts and its role in the overall scheme itnigportant to
understand first the aim of such texts. Many legaderts and translators are puzzled with the segyaomplex patterns
and structures of legal texts and wonder whethey ttould ever be simplified. In fact, the plain Esly movement
constitutes one possible response to what appearsmy as an unnecessary complication of laws.€Tlerhowever, a
reason other than keeping the law as a domairhéospecially trained. In explaining the plight oafismen, Solan (1993)

refers to Benjamin Cordozo, a justice of the Sugr&uourt of the United States from 1932 until 1938:

“The overriding theme of Cardozo’s extrajudicialitimgs is the tension between the need for thettaw
be both sufficiently flexible to accommodate nesesaas they arise and sufficiently rigid to maintits
predictive power. If the law is not flexible enoutitren it is doomed to irrelevance and to becontireg
source of injustice. If the law is too flexibleethit becomes so unstable that it fails to defiith any
reliability people’s rights and obligations, evem $eemingly simple situations. This results in glezia
the rule of the law,” (Solan 1993; p. 12)

This is a very important notion, especially as dartranslation is concerned, some translatorsJgelieat the
complex structure could be simplified in translatio facilitate understanding. The direct resulSofan’s view, however,
is that it should be left only to a presiding judgedetermine cases on the base of the statutedesfied not on the basis
of someone else’s interpretation. What is felteadifficult structure should also be understootiéca necessary feature of

the statute to allow sufficient flexibility and $igfent rigidness at the same time.

Solan later explains the judge also has the rokelofguist, basically because, given the way,itlie language of

the law forces him to be one.

“The linguistic issue arise when lawyers for oppasparties attempt to convince a court that a s&tu
or insurance policy or convince a court that a gtator insurance policy or contract or some othegdl
document should be interpreted to favor their olients’ interests with respect on the proper couatr
of the particular document. Assuming no disagredrabout the events has occurred, it is for the tour
to decide what should follow from applying the laage of the document to the events.”
(Solan 1993; p. 28)
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1.2.1 Functional of Legal Texts

In describing legislative writing, Bhatia (1994;.[86-137) says it is highly impersonal and de extualised, in
the sense that its illocutionary force holds indefently of the speaker or originator on the onedheamd the hearer or the
reader on the other. Bhatia makes the point thmaesthe general function of legislative writingdgective, namely to
impose obligations and confer rights, and give tlianan nature is what it is — trying to wrigglet ofiobligations and to
stretch rights to unexpected limits — legal drafignfattempt to define their model world of obligats and rights,
permissions and prohibitions as precisely, clearid unambiguously as linguistic resources perndig9é; p. 137) in
order to guard against human eventualities of nhisire. Paradoxically, however, these draftsmer hawguard against
eventualities of another type. Since statutes appased to cover a universe of human behavior whimsgtions cannot
be fathomed at the time of drafting the statute at@ny later time for this matter — legal drafésnhave also to attempted
to refer to every conceivable contingency, thusrtheiting is not only precise, clear and unambigsp but also
all-inclusive, flexible and accommodating, in order judges to exercise their interpreting capéb#gi with a view to

covering eventualities not previously contemplated.

It should be pointed out that in case of ambigsitrethe statute, judges have to decide in favdhefaccused in
criminal matters, or in civil matters against theurance company, for instance, if the matter séieavily on the clauses
of, say, an insurance policy. | shall deal latethwthe features that make legal writing clear andmbiguous, as well as
how courts decide against the party whose rulesaarbiguous. Before doing that, however, it is int@or to use

Gunnarsson’s (1984) classification of the legiskatirovisions and their objectives, as reporte@hbatia.

“1. Action rules, which are applicable to only ats# specified descriptions of cases and are mainly
meant to impose duties and obligations, to givéatégto prohibit actions, to assign power to cantai
members or bodies of the executive or other partieso state the law or just the penalties imposad

specific actions...
2. Stipulation rules, which define he domain oflagapion of a particular act or any section of it,...

3. Definition rules, which are applicable to thetiem Act and are primarily meant to provide
terminological explanation,...” (Bahatia 1994; pp.8339)

To these, another class of rules may be added ggrefbrmative rules, which are usually the enabtifauses at
the beginning of a statute. Although strictly sgagkhey do not form part of the statute itselgytmevertheless constitute
part of the legal writing which exists with the mdody of the statute. Another comment is that Gusson’s study dealt
with one particular statute in Sweden, but thesifasition he presented actually applies not oolgtatute in general, but

also to other legal documents of similar naturehsas contracts, contracts, agreements and the like
Example of action rules
Text 1.3

“Bill shall be granted unconditionally unless thathorized officer or court is of the opinion thateoor

more conditions should be imposed for the purpdse’ o
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Text1.4
o Uf sl sl Lileasdl g < jluia¥l ARSI pLLA) 6 pgile il (pill Lo il 50 5 lgilad ol [ dealad) (ulne oliac] aiai”
"pglor agald

Text 1.4. A Translation

“Members of the League Council, as well as membadsstaff of its committees who are specified é& th
by-laws shall enjoy diplomatic immunity and prigés during the course of their work.”
(From the Pact of the League of Arab States; diteddansour 1965b; p. 273)

The similarities between the Arabic and English stréiking, despite the extra modifying clausestie fArabic

text and the differing Subject-Predicate configiarat
Examples of stipulation rules
Text 1.5

“Upon agreement is signified by acceptance of thigeement by the warehouse employees and the in
natures shall be attached hereto and the termscmdlitions of this Agreement shall apply there form
subject only that the wage increases shall be geidh the first full pay period after the date of
Agreement.” (Section 21 of an Industrial Agreeméetween Franklins Ltd and National Union
Workers; September 1995.)

Text 1.6

o Oy lES Sy Usnll WS 5 gl 138 sy o i Gty (M ol 0 Tl ) s Jans s s ) 53 gl (6 53030 Vi i
Text 1.6. A Translation

“this Act shall be publisher in the official gazetand shall become effective from the day follovtireg

publication date [.T] his Act shall be stamped witie state seal and be implemented as an Act of the

State” (Article 5, Preamble, Egyptian Bequest Tak A

Another noticeable feature in the Arabic text is,fareshadowed earlier, the erratic nature of howcpuation
marks are employed. There is no full stop in thabic text to separate the tow sentences that makbeuArticle. The
guestion mark at the end of the Article is totalljustified. Other articles in the same Act haverb&und to end in an
exclamation mark, a series of dots, or simply nmgbwation at all. Although it is possibly inapprizte to make
assumption without substantiation, there is appgbrenlack of appreciation of the role of punctoatithat borders on

recklessness.

Examples of Definition Rule
Text 1.7

“In this Act, except in so far as the context objgat-matter otherwise indicates or requires:
e applicant includes a cross-applicant;

e appointed day means the day appoints and notifieibusection 2(2);
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e de facto partner means:

0 in relation to a man, a woman who s living or hagedl with a man as his wife on a bona fide

domestic basis although not married to him; and

0 in relation to a woman as her husband on a bona fidmestic basis although not married to her;
..." (Section 3.(1) De Facto Relationships Act 19R&W.)

Text 1.8
" 4e puin por ) Aol o Liadl] ) 4 228D Gl callae (53 JST 0 0 53 (32T o8 (5 g2 )"
Text 1.8. A

“A claim is the right to which any applicant shdbe entitled to bring to the court for decision.”
(Article 7, Lebanese Act of Civil Proceedings.)

It has been noticed that whilst definition rulesistitute an important feature of the English seafnd occupy a
specified in them, namely at the beginning of ttaguse itself, definitions in the Arabic statutee anuch less in number
and could occur any where in the text. Of note @sthe fact that whilst the majority of definitionles in the English
statute are meant to provide terminological expgianathose in statute in other language (suchrabi8) go beyond this
objective and are treated as “the law itself taurt’ (Swales 1981b; p. 109; cited in Bhatia 1994139). In describing
these rules, Swales was referring to clauses whpdtify, for instance, how a particular offencedefined ad what
conditions have to be satisfied for it to be arenffe. An example of definition rules that can lzssified as “the law itself
tout court” can be cited from Articles 50 and 52tod Lebanese Act of Civil of proceeding 1983:

5}...4)4J/Lgd;.lldm.:u4_uﬁ.u_lm ;JLJ‘)‘;[//A—‘AAJ/{";{)-’WOK_}AEEJ/ —500.7L4
s iy of g b g of LaSlaall 4ai gild pae o) (A pasd] 40 o gy ctiss SS 58 g Y 28] —5250Ls
[back translation]

Article 50 - Defense is any argument resorted tahgyresponded to dismiss the claimant’s claim tdue
the invalidity of such claim following the investipn of rights at issue.

Article 52 — procedural defense is any argumenoriesl to by the responded to announce the illegalit
lapse or stay of proceedings.

Thus the definition rules in the above examplesnateonly calculated to improve the comprehensibthe law,
they constitute an integral part of the law. Parfative rules, on the other hand, abound in bothigmgnd Arabic legal
writing. They have the effect of the performing fmgrely stating. Take the following example from thebanese Act of
Civil Proceedings 1983:

Text 1.9
A sl iy )"

sl e L
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Text 1.9. A Translation
ThePresidenbf the Republic
Pursuant to the constitution;

In accordance with Act 36/82 of 17. 11. 1982, coirfg on the government the right to make legisiati
decrees, as extended by Act 10/83 of 21. 5. 1983;

Further to the approval by the Council of Ministens 24. 8. 1983;
Decrees as follows:

Article 1. The Civil Proceeding Act shall [herebyg promulgated and become effective as ordered in

the text appended to this Legislative Decree.
Article 2. ..."

In this example the President is stating, but helge performing an act, namely promulgating annaaking it
effective. This performative clause continues tatdaole until another Legislative Decree of aitamperformative nature
annuls the existing one. Other features which ppagent in this example include the length of thetence, the special
layout, and the preoccupation with details and eateureferencing. An equivalent text, and perfowitgt is instead
established by the use of the present tense obnpeafive verbs such as ‘decide’, ‘decrees’, ‘ressly ect. Another
example of performative English n legal text ishtofound in the justices’ sentencing phrase ‘Yau le@greby convicted
and sentence to ... of imprisonment. The prisoner beagemoved’. As soon as the sentence has beeaditte status of

the accused undergoes an instantaneous transformatiich makes him a prisoner forthwith.
1.3 Relational Features in English and Arabic Legal'exts

In describing English legal text and Davy indicHiat the province of written legal text is gengra#ducible to
“an underlying logical structure which says somaghlike ‘If X, then Z shall be Y’ or, alternativelif X, then Z shall do
Y’ " (1969; p. 203). It is appropriate to reprodunere a short text which constitutes part of th&\NBvidence Act 1989:

Text 1.10

“Attestation ect. Before a justice 52A. where by &tt or by any rule, regulation, ordinance or la
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made under any Act, any document is required, aisbd or permitted to be attested or verified by, o
signed or acknowledged before a justice of the pe#cshall be sufficient for all purposes if such
document is attested or verified or signed or aekedge in any part of His Majesty’s dominion ouésid

New South Wales by or before a justice of the p&adbat part.”

This paragraph can be reduced to a statement dirsh&ind. At first reading it may sound confugior, at best,
overlapping. The reduction, however, becomes e#siex consider that X and Z are almost the sarttee-only deference
being a special modifier. Thus X is “... any documisntequired, authorized or permitted to be attesteverified by, or
signed or acknowledged before a justice of the @eac’, and Z is “... such document is attested offieet or signed or

acknowledged in any part of His Majesty’s domin@mirtside New South Wales.”. It is the underlined part that makes Y

clearer to the reader, that is “... it shall be sdfint for all purposes ...".

In fact, the simple and straightforward analysishef Evidence Act with almost a direct similarity €rystal and
Davy’s hypothesis that written legal text can beueed to a logical structure which says ‘if X, th&shall be Y or Z shall
do Y'. although valid to a large extent, it would o simplistic a view to adopt if we were to emitourselves with a
hypothesis that reduces all legal writing to onéoef equations. In many ways legal writing, patigely statute language,
is analogous to a relational database, where delyrtain entities (for instance person, vehicleyesk) appear on the first
screen whenever one tries to access informationtadody one of these entities, with additional mf@tion provided on
the screen following each entity (date of birthgistration number, address). A third, deeper scieeunld tell us more
about these entities, such as physical descrigtidhe person, the vehicle or the property. Thenglct also be one more
screen, the text window, where a narration of trentes leading to the linking of he three entitiepfovided. Likewise in
legal texts, it should be helpful to isolated thaimentities which are subject of the article artie or clause, then to try
and allocate the conditions (modifiers or modifyiguses) ascribed for each entity, and last buteast try to work out

the link that is meant to exist among the ain &#tibr between any two of them.
1.3.1 Interpretation of the Relations

As stated in various parts of this thesis, in comrdaav countries the law exists not as a rigid pieceriting. It is
rather a blueprint for the administration of justi®©f course everybody has hear how laws are rntevbe breached or
ignored, or ‘twisted’. Rather than twisting the lajwdges as interpreters of the law never hesitataterpret them in
accordance with their understanding not only oflegatters, but also of linguistic analysis. Nothia sacrosanct when it
comes to that. Judges, however, do not do thedrpnetation in vacuum. Being what it is, common laeans that once a
rule is established and overcomes legal challengedomes binding on all judges who are tasked détiding similar

matters. This includes linguistic matters as wdl steg in the following few paragraphs.
1.3.1.1 The Last Antecedent Rule

This has nothing to do with previous cases, ast@tdent’ here dose not refer to similar previouttera Instead,
the reference is purely to the says that a modifgiause of the ‘provided’ or ‘provided that’ onslar type is deemed to
be modifying only the last entity that precedesiher all the entities that precede it, althouwdse entities may be linked

by ‘and’ or some other linkage forms.

In 3.21 referred t&Anderson v. state farm Mutual Automobile Insura@oeas an example of the importance of

punctuation. We saw that the judge decided in Mralerson’s favor despite what seemed to us a stifaigvard article
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of the insurance policy conditions, and that irtifygg his decision the absence of commas quotgnhther matter that
the judge relied upon was the rule of last antecedeshall provide here the text of the articlethee expense of repetition,
to facilitate discussion:

“Such insurance as it afforded by this policy ...hwieéspect to the owned automobile applies to tiee us
of a non-owned automobile by the named insured d. ary other person or organization legally
responsible for use hired by such other or orgatzaprovided such use is with the permission ef th

owner or person in lawful possession of such autni®d

In justifying his decision in favor of Mrs. Andersothe judge reasoned that the “second of the fasses of
potential drivers is the last antecedent, and fbhezethe owner’'s permission is not needed wherctres driven by the
named insured herself’ (Solan 1993; p. 30). Thetcwther reasoned that had the car been drivesdoyeone legally
responsible for use by Mrs. Asderson, rather thas. Mnderson herself, then the owner’'s permissionlds have been

required.

The lesson to be learnt from this case as faraaskaxtion is concerned is to try and order thetiestand their
modifiers the same way as they are in the origiAthough it sounds pedantic, the fact is that irejyon more subtle

forms of reference within the text can be elusigematter how careful we may be.

It can be counter argued that Arabic legal writiesgnore straightforward and explicit and rarely drees the
subject of interpretation as happened in Mrs. Asdieis case. Whilst this is true to a large extém, truth also is that
Arab legislators and draftsmen never hesitate tavbat their counterparts in the English systemataj for the same
reason. Let us consider this example:

Text1.1.1
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Text 1.1.1. A Translation

“The person mentioned in the first in the first pgraph, in case they fail to attend following durdyiting them,
shall not have the right to peruse the investigai@onducted in their absence.” (Section 71 of Alee of Criminals
Proceedings, Lebanon)

There is no doubt that draftsmen of this clauseewaware of the normal way of writing, namely in
subject — Predicate form without interrupting itfoycing a long modifier into the structure. Thegvk, however, decided
otherwise. It should be stated that, having perasadmber of Arabic acts and the full collectioriegal texts provided in

Mansour (1965a and b), such structures are noegadnt in Arabic legal text as they are in English
1.3.1.2 Modifiers as Precursors of Rules of Law

Modifiers, or qualifications as Bhatia (1994) catleem, are the essence of legal writing. Most latis
provisions are extremely rich in qualification ins@ns within their syntactic boundaries, and thepd to make the
provisions extremely restricted.
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“in fact, without these qualifications the legisiat provision will be taken to be of universal dpation
and it is very rare that a rule of law is of unigat application. The qualifications seem to provibe
essential flesh to the main proposition without clhihe provision will be nothing more than a mere

skeleton, of very little legal significance.” (Bieatl994; p. 147)

To return to our relation database analogy, whataBa is saying is that the legislative provisioithaut its
gualification insertions is no more than a firstesm with fixed entities — names, but no furthesadiption. Bahatia makes
a very interesting point, namely that while it igd that qualifications make provisions more pre@sd clear, they can
also promote ambiguity if they are not placed jialisly. In fact, that is the main reason why legaiters “try to insert
qualifications right next to the word they are ntetm qualify, even at the coast of making theiridégive sentence
inelegant, awkward or even tortuous” (Bahatia 1924147). This obviously was the essence of thésaecin favor of

Mrs. Anderson.

Aesthetics are sacrificed in legal text for theesakclarity. Bahatia notes that the insertion eélifications at the
points exactly intended by the legislator has méaat syntactic discontinuities frequently occuiegal writing but only
rarely In any other genre. This adds to the conigle{ an already complex syntactic character &f ldgislative sentence
and causes serious psycholinguistic problems imptbeessing of such provisions, and consequentthentranslation of

them:

“so far as qualification insertions are concerndegal draftsmen do not consider ay phrase boundarie
sacrosanct, be it a verb phrase ..., a noun phrasgnhial phrase or even a complex prepositional
phrase.” (Bhatia 1994; p. 148)

Bhatia gives examples of noun phrases, binomiahg#g® and complex prepositional phrases which ade ma

discontinuous through the use of such qualificatjdhe like of which are very rare in Arabic leggits.
1.3.1.3 Binomials and Multinomial

Another feature that is very common in English ld¢gat is the frequent use of binomials and multial, which
may be explained, as already stated, in termseofléisire to achieve a high level of synonyms or sgaonyms” (Emery
1989; p. 90). The text to follow represent thetfieggistered grant of land in New South Wales git@ex-convict James
Ruse, and was signed by Governor Arthur Phillips iteproduced here because of its historical vaksides its richness

in the various features of English legal texts|uding the use of several binomials and one muitiiad
Text 3.1.2

“Whereas full_power and authoritfor granting lands in the Territory of new SouttaMs, to such

persons as may be desirous of becoming settlersithis vested in me, his Majestys Captain General
and Governor in Chief in & ovethe said Territory and its Dependencies, by Hishkkys Instructions
under the Royal Sign Manual Bearing date respelstithe twenty fifth day of April, one thousand seve
hundred and twenty fifth day of April, one thousaeden hundred and eighty seven, and the twentieth

day of August, one thousand seven hundred andyaigie.

In pursuance of the power and authoritysted in me as aforesaid, | do by these Preggws& grant

for ever Thirty Acres of Land, in One Lot, to bekn by the nhame of Experiment Farm, laying on the
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south of the Barrack Ponds at parramatta, the sHiitty Acres of Land to be had & heliy him the

said James Ruse, His Heirs and Assigns, free frdmFaes, Taxes, Suit Rents & other

acknowledgements$or the space of Ten years, Form the date of tipessents; provided that the side

James Ruse, His Heirs or Assigns, shall resideimvithe same & proceed to the Improvement &
Cultivation thereof, such Timer as may be growingoogrow hereafter upon the said Land, which may
be deemed fit for Naval Purposes, to be reservethéouse of the Crown; & paying an annual SuitRen

of One Shilling after the expiration of the TermTameof ten years before mentioned.

In Testimony whereof | have hereunto set my Harntie&Seal of the Territory at Government House,
Sydney day of February in the year of our Lord Oflousand seven hundred & ninety.”

(underlines and italics are mine.)

Apart from the seven binomial and one multinomiaiderlined), the use of portmanteau type wordsidjitad)
are also noted in this text, together with the etate use of capitalization, sometimes erraticatlynnecessarily, perhaps
as a means of added formality and /or referentaltg and precision. In some instances these bialsnhave been found
to be of deferring rather than similar nature:édity or indirectly’, ‘bough or sold’, ‘in cash am kind’ and so forth. Some
others are of a more complex nature, for instaeogahating from this provision or relating to thguiations’. In fact,
these and others can be grouped as qualificat®nged, including the tendency to insert them whityey should belong

thus creating a discontinuation of the type disedse the previous section.

Since the use of binomials in the English legaltseis calculated to create universality of appiaat the
corollary is that any translation should aim toateean equivalent universality through the propesitpning of such
expression in the translated text. Of note is Arabic is a language that readily accepts thisufeatindeed, binomials and
multinomial abound in all Arabic texts, almost vttt exception, including legal texts. It could battstylistic techniques
in Arabic require more generous use of binomialshsas in journalistic, literary and religious r&tgrs than in English
(Qadi 1987; p. 67. Quoted in Emery 1989). Readéisrabic are sometimes ‘put off' by the frequeneus binomials,
which are sometimes nothing but very close synomgnish add nothing much to the meaning. While ghrisctice can be
understood in some genres as a tool of enhancmgéisthetics of the text, in many other instantesn simply be
nothing more than futile tautology. It may well Heat the practice perhaps echoes “a more florifiezastyle of the

language” (Emery 1989; p.9).

The Arabic text which will follow is a legal documiethat belongs to the legal formularies group, aagd written
by a drafter in the city of Safad, in north Palestiduring the Ottoman rule shortly after the Estgldeep of grant
reproduced above, but also because it is one ofvémg few such Arabic document to survive from thetriod.

The manuscripts are kept at the University of Lesttbwere investigated by Ebied and Young (1976).
Text 1.1.3
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Following is a possible translation, by Ebied amlig, which will be provided now for the sake ofiféating

discussion:
Text1.1.3 A

“The reason for the engrossing of this [documeniddts being committed to writinig that we have

sold to ... property accruing to us by lawful inhanite, namely the orchard known as the ... orchad

situated in ... (name of place). We have sold itito énd he has purchased it from fas a price of the

state amoundf ... in current imperial Asadi piaster, being létender at the present time.

We have sold him the aforementioned orchard forphiee stated, through a valid, lawful, definitive,

effectual, ratifiedsale, containing no stipulation or defewt [right of] withdrawal or recessionbut

being an Islamic sale and valid with regard to #féect of its provisions.

We have received the property of the aforementignedhaser. He may disposed of it at any way he

desires or wished.

Its boundaries are ...

We have acquitted him, and he has acquitted wal] ofiminal fraud, deception, duress and computisio

in this sale and purchase.” (Ebied & Young 1967; pp. 13 & 45 respectively)

There are twelve binomial expressions in this Acdloirmulary, some of which are more complex thamséh
found in the English Deed of Grant provided abodkhough part of the complexity, and perhaps theéden aspect of
binomialism, is due to the effect of translatiohne fpoint is that both English and Arabic legal seghare this feature.
Other features of this Arabic text include the aBbomeotelentong] (the occurrence in Arabic is the same soundet th

end of adjacent or closely connected words) sudh @ghus 54 50 3 a3 s (sababu tahririhjwa mujibu tastirih), o

Ui ailly ) S3d)(al-bustanu_al-mzkour bi al-thamani_al-masfour) And 2SaY) 356 daay WY (al-islam wa sihati

nufuzi al-ahkan). It is to be noted that both homeotelenton anwimialisation are features of an earlier era ofthora
and Arabic these days, the second continues taeinfle many writers and writings, not necessarilyy dagal.
An unrelation point to be made about the Arabidc texthat is constitutes only one paragraph, wischot reflected in the

English translation.
1.3.1.4 Modality

Another aspect of legal text that gives rise tdofgms in their interpretation for the applicaticnveell as in their
translation is the question of modality, sincegts and other legal texts seek to create or pitaary function of the
text become very important. Not all modals, howevelate to this function. Holliday (1985; p. 8@Jks about two kinds
of modality: moralization (usually referred to asduality) and modulation. The former deals with tleeying degrees of
probability and usually, while the latter dealshwihe various degrees of obligation and inclinagibtaley 1994; p. 46).
While modals of the second category are usuallydoin statutes and ether legal documents (contrdeesds of sale,
insurance policies and so forth), those in the fiedegory are often to be found in judges’ orderd judgments, as they

are more suited for carriage of explicatory andiargntative, that is mostly subjective, statements.
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In both statutes and judicial texts modals of kgfies many not be necessary in some parts of iatdeast.
When a judge delivers a judgment the part whichtaios the facts of the case dose not usually hayenedals, as it is
often a reproduction of the facts as they took@ldicis only when a judge moves to justify a juggrthat moralization |
used, and when references are made to specifidgspng (as well as when the judge’s final judgmisnstated) that
modulation is used. Likewise in statutes, therecm@asions when modals are not needed and an olginflected verb

for tense is sufficient,
Text1.1.4
“3A. A written notice may be laid before a HousdéPafliament by a Minister or by the Clerk of thabiite.

4. Failure to lay a written notice before each Heuws Parliament in accordance with this sectionelos
not affect the validity of a statutory rule, buthua notice must nevertheless be laid before eanisél”
(Interpretation Act; 1987)

In clause 3A the emphasis is not on the ‘layinghef written notice’ itself, but rather on the caiggs of people
who areacceptableto lay such notice before a House of Parliamehis Ts made clearer in clause 4 which makes it
imperative that the written notiomustbe laid before the House regardless of whethes laid by a person of either
category (Minister or Clerk of that House). Propemslation, depending primarily on the correctipmsing of the
equivalent of ‘may’ in the Arabic translation. ‘Mayuse’ and ‘must’ in the above two clauses respety convey

possibility, fact and obligation.

While ‘may’ and ‘must’ in English legal text can lmdearly understood to mean what any user of Ehnglis
understand them to mean in any other text, anothedal, ‘shall’, continues to pose a level of diffity in both
interpretation of clauses containing it and in thenslation of such clauses ‘shall’ has traditibnglayed a role not
unsimilar to that of ‘must’. Thus is good or seesjarovision contracts ‘the contractor shall be oesjble for the provision
of ...” simply means “the contractor must provide .More recently, probably due to some unnecessagnsion of the
use of this modal to situations that do not callsioch use (consider ‘does’ in clause 4. abovéglfshas lost some of its
imperative power. Judges, however, continue to dihlit in exactly the same manner as they alweage, when it is in
fact intended to create an obligation, and likewesfers to its unnecessary imposition on the tex¢mit is not justified.
Perhaps it is order to refer now to an appB&NIA Insurance Limited v McCarneghat was heard by the supreme Court
of new South Wales (CA 371/88, DC15430/83) on 2200er 1992. the clause in question as well asukéfication to
grant the appeal shed some light on the importahogodality, as well as on the difference betweeats and ordinarily

inflected verbs.

The case which was initially dealt before the DestCourt involves an insurance claim declined bRNYA
Insurance Limited on the basis that the clamanCataey, was under the influence of intoxicatingiigat the time of the
accident which gave rise to the claim. The trialge decided in favor of the claimant, notwithstagdévidence that such
claimant was in fact under the influence of intatiog liquor. The claim was thus allowed on theida$, inter alia, s 4E
(13) (a) of the traffic Act 1909, which providegefno. 1

Modality (or rather modulation) in Arabic legal tedo not always allow for as clear understandingtds
English. This is due to the overlapping use of sdexécal items in the construction of legal and estlext sentences.

A reader of an Arabic statute should first attetoptinderstand the general import of the paragraphtlae real intention
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of the drafter. This is not always an easy tasle difficulty dose not arise from the use of theieglent of ‘must’ and
‘may’ in Arabic, as these are usually of univerapplication throughout Arabic text, legal and negadl. It rather lies in
whether the intention is ‘shall’, with an obligati@lement, or a present tens statement. The failpwlauses are taken
from an agreement concluded between Egypt and ddrefmre 1958. they are contained in Mansour (1965804). May

English translation follows.
CONCLUSIONS

The researcher attempts to show that any legalfodirivs a standard skeletal plan, and he tackiesproblem
that the translators, and indeed all readers, mapunter with legal texts. Besides the comparisetween Arabic and

English legal texts layout.
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